
FEDERAL ELECTiON COMMISSION 
WASHINGTON. D.C. 20463 

AU6-l20n 
Frank Anderson, Treasurer 
The Independence Caucus 
793 Orchard Drive 
Pleasant CJTOVC, UT 84062 

(TN RE: MUR 6375 
^ The Independence COucus, a Utah 
^ non-profit corporation 

m Dear Mr. Anderson: 

^ On September 21,2010, the Federd Election Comnussion notified you of a complaint 
^ dleging violations of certain sections of the Federd Election Campdgn Act of 1971, as amended 
^ ("the Act"). A copy oftfae complaint was forwarded to you at tfaat tune. 

Upon fiirtfaer review of tfae diegations contained in tfae complaint and information 
supplied by you, the Commission, on Jdy 19,2011, found reason to believe that the 
Independence Caucus, a Utah non-profit corporation, violated 2 U.S.C. § 441b(a), a provision of 
the Act. Also on this date, tfae Commission found no reason to believe tfaat The Indqpendence 
Caucus, n Utah non-profit corporation, violated 2 U.S.C. §44ld witfa respect to eertain activities. 
The Factud and Legal Andysis, whicfa formed a basis for tfae Commission's finding, is attadud 
for your information.. 

You nuy submit any factud or legd nuterials tfaat you believe are relevant to tfae 
Commission's consideration of tfais nutter. Please submit sucfa materials to tfae Generd 
Counsel's Office witfain 15 days of reedpt of tfais letter. Where appropriate, statemente sfaodd be 
submitted under oath. In tiie absence of additiond mformation, tiie Conunission may find 
probable cause to befieve that a violation has occurred and proceed witfa eonciliation. 

Please note that you have a legd oUigatitm to preserve dl doonmente, leenrds, and 
materids relating to this matter luitil such time as you ore notified tfaat: the Conunission has 
clpsed ite file in tiiis matter. See 18 U.S.C. § 1519. 

Ifyou are interested in punuing pre-probable cause condliation, you shodd so request in 
writing. See 11 C.F.R. § 111.18(d). Upon reedpt oftiie request, tiie Ofiice oftiie Cienerd 
counsel will make recommendations to the Commission dther proposing an agreement in 
settiement of tfae matter or recommenduig declining tiut pre-probable cause conciliation be 
punued. Tfae Office of tfae Generd Counsel may recommend tfaat pre-probable cause 
conciliation not be entered into at this time so tiut h nuy complete ils investigvtion df the motteL 
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Further, tfae COnunission will not entertain requeste for pre-probable cause conciliation after 
briefe on probable cause faave been nulled to the respondeuL 

Requeste fat extensions of time will not be routinely granted. Requeste must be made in 
writing at least five days prior to the due date of tfae response and specific good cause must be 
demonstrated. In addition, tfae Office ef tfae Cienerd Counsel ordinarily will not give eiOensions 
beyond 20 days. 

If you intend to be represented by counsel in tfais matter, please advise tfae Commisdon 
by completing tfae enclosed form stating tfae name, address, and telepfaoiu number of sudi 
counsd, and authorizing such counsel to recdve any ru)tifications and other conununications 
fi»m tfae Conunisdon. 

Tfais matter will remain confidentid in accordance witfa 2 U.S.C. §§ 437g(aX4)CB) and 
437g(a)(12XA) udess you notify the Commisdon in writing that you wish the matter to be made 
public. 

If you have any questions, please contact Peter Reynolds, the attomey asdgned to this 
matter, at (202) 694-1650. 

On befadf of tfae COmmisdon, 

Cyndua L. Bauerly ^ 
Cfaair 

Enclosures 

Factud aid Legd Andysis 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 RESPONDENTS: Tfae Independence Ouicus and Frank Anderson, MUR: 6375 
6 in his officid capadty as Treasurer 
7 
8 The Indqiendence Caucus and Frank Andenon, 
9 m his officid capacity as Treasurer 

10 
11 

^. 12 L INTRODUCTION 
VP! 
^ 13 Tfais nutter was generated by a complaint filed by Karen Emily Hyer. See 
^ 14 2 U.S.C. § 437(gXa)(l). Tfais inatter mvolves allegations tfaat The Independence Caucus, 
«r 

^ 1 5 a non-connected muiticandidate federd politicd committee, and Frank Anderson, in fais 

^ 16 officid capacity as Treasurer C'tiie PAC"), and The Independence Caucus, a Utafa non-

17 profit corporation ("the Corporation"),̂  violated various provisions ofthe Federd 

18 EiectionCOmpdgn Actof 1971, as amended C'tiie Act"), in coimection with a range of 

19 politicd campdgn activities in support of various 2010 federd candidates. 

20 As set forth below, tfae Commission finds reason to believe tfaat Tfae 

21 Independence Caucus, a Utafa non-profit Corporation Ctfae Corporation"), violated 

22 2 U.S.C. § 441b by nuking profaibited m-kud contributions to a federd candidate. The 

23 Commission finds no reason to bdieve that the Corporation violated 2 U.S.C. § 441d by 

24 not including disclaimcn on tfae mdividBdized yard dgns it sold for profiL 

25 

* The complainant was evidently unaware of tiie existence of die Utah non-profit coipnation when 
she filed die ConqplainL Hie two identically-named bdependence Caucus entities share an address and at i 
least one officer, and the response submitted on behdf of botfa entities clarifies that numy of the activities I 
described in die Compiaint were undertaken l)y the Coiporation radier than die PAC. ! 
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1 n. FACTUAL AND LEGAL ANALYSIS 

2 A. Factual Background 

3 Tfae Independence COucus faas two squrate constituent entities: anon-connected 

4 mdticandidate federd politicd committee (FEC ID C00461764) Ctfae PAC), and an 

5 identically-named non-profit coiporation Ctfae Corporation"). The PAC filed ite 

|/t 6 Stetementof Organization with tfae Commisdon on May 11,2009. Tfae Statement of 

^• 
^ 7 Organization does not list any connected organization (wfaicfa wodd be required fbr a 

Nl 

m 
ri 

8 squratescgiegated fund) and liste tlu PAC as a''joint fundidsiiigi«presentative." hi ite 

9 reports filed with the Commission, tfae PAC disclosed no recdpte or disbursemente 

10 before Sqitember 2010. The Corporation was registered witfa tfae Stete of Utafa on 

11 February 2,2009. Frank Anderson is tfae Treasurer of tfae PAC and tfae co-founder of tfaie 

12 Corporation. 

13 Botfa organizations dure an address and webdte (www.icaucus.org).̂  According 

14 to tfae response filed by tfae Corporation and tbe PAC Ctfae iCaucus Response"), tfae 

15 website is operated by tfae corporation and tfae PAC itself does not faave a webdte. The 

16 www.icaucus.org webdte, however, is also listed as the PAC's ofiicid web page in ite 

17 Stateihent of Organization. Both organizations state that tfaeir mission is to find/elect 

18 fiscally sound candidatea; faelp organize bcdly; educate people on current afidn; [and] 

19 researdi money trails to every rqp we can." 5'eefattp://www.icaucus.arg/abouL Tfae 

20 stated metfaods for accomplidiing tfaeir gods are to "find, vet, endorse and tfaen faelp elect 

21 principled candidates," and to teacfa our delegates a proven metfaod to acfaieve grassroote 

' The compUunt lists tfaree additiond websites - www.ourcaucus.coni, www.icaucus.us, and 
www.icaucus.ning.oom - dl of which bear die name of The Independenoe Caucus, dthough it is not clear 
whetfaer tbey are websites of tfae PAC ortheCorporatkm, orbodL 
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1 electord success," Compl., 12, noting tfaat "we are in ihis to win.** See 

2 ht̂ *7/www.icaiicus.org/about/3rd-|3arty-policy (empfaasis in tfae origind). 

3 The Complaint dleges tfaat tfae PAC: (a) filed late and iiuccurate reporte witfa tfae 

4 Commisdon in 2009 and 2010; (b) fidled to include proper disclaimcn on yard signs, 

5 websites, and mass emdls; and (c) faosted fimdrdsen and otfaerwise ''faelp[ed] numerous 

^ 6 federd candidates witfa theu: fundrdsmg efforte" witfaout reporting ite activities to tfae 

7 Commission. &e CompL, 4. Additionally, the Comjiiaint generally asserte tiiat the 

^ 8 dlegatioiu contained in the Complaint are''just tfae tin oftfae icebergi" and that 

^ 9 "likely many other examples of violations" due to allegations that die PAC coordinated 
Q 
Nl 
Pi 

10 ite expenditures witfa the committees of various candidates that it endorsed. See id., 4-5. 

11 The iCaucus Response stated that the Coiporation, not tfae PAC, conducted nearly 

12 aU oftfae activities supporting federd candidates described Ul tfae ComplainL iCaucus 

13 Resp., 2. The iCOucus Response also stetes tfaat the PAC was doimant until Sq|)tember 

14 2010, and tfaat tfae reporte covering periods before tfaat date accurately reflect that there 

15 was rto activity for the PAC diuing tfae applicable repoiting periods. Id. TfaeiCOucus 

16 Response acknowledges, faowever, tfaat tfae PAC filed the Jdy 2010 (Quaiterly Repoit 

17 after tfae filing deadline and has "filed otfaer quarterly reporte afier tfaeu: respective filing 

18 deadlines."' Id. Furtfaer, tfae iCaucus Response indicates that tfae ody activities engaged 

19 in by the PAC occurred in September 2010 and consisted of the iCaucus 2010 Nationd 

20 COndidate Convention (where tfae PAC "iiitroduc[ed] iCaucus endorsed Candidates from 

' The Commission'srecordsreflectthattlie Juiy 2010 Quarteriy RqMrt was filed late 00 Sq[)tember21, 
2010. See bttp-7/queiyjiictusa.com/cgi-bin/fecimg/7O00461764. The Commissim's records further show 
that die PAC's 2009 Mid-Year Report and 2009 Year-End Report were filed several mondis afier die 
reqiective deadlines. Altiiough it was not die case at the time die complaint was filed, the Commission's 
records indicate that die PAC was notified on December 20,2010 and Felnuary 16,2011, tfiat it may have 
missed die filing deadline for its Post General Report due December 2,2010, and its 2010 Year End 
Report, due January 31,2011, respectively. 
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1 across tfae Country" and distributed tfae "iCaucus Endorsed Candidate Chiide 2010"), an 

2 Educational/Training Session, and a 9/11 Memorid Service, all held in conjunction with 

3 the Umte m Action Marefa on DC on September 9-11,2010 Ctfae September 2010 

4 Activities"). S'ee iCaucus Response, 8, Appendix B. 

5 The iCaucus Response clainu that tfae Corporation conducted dl of tfae otfaer 

^ 6 activities described in the COmplamt and tfae iCaucus Response. S'ee CompL, 8. 
0 
op! 7 Respondente generally contend that the coste of suoh activities constituted 
.IN 

^ 8 uncompeneated persond services punuant toll C.F.R. § 100.74, unoampenaated 
=̂ 

sqr 9 Internet activities under 11 C.F.R. § 100.94, and/or were otfaerwise not required to be 

m 
Nl 10 reported under tfae Act See, e.g., CompL, 2,3,6. Sucfa activities include: 
ri 

11 • Vettinp and Endorsing Candidates. The COipoiation endoned at least 46 
12 candidates for fisderd office in tfae 2010 election cycle. S'ee CompL, 2; 
13 iCOiicus Resp., 3. According to tfae Corporation's statemente, in order to gain 
14 tfae Corporation's endorsement, a candidate must approacfa the Corporation, 
15 corapleto tho COrpomtinn's questmuaaira, and participate in a recorded 
16 interview witfa tfae organization's memben. Seeid.,A0-42. 
17 
18 • rampaign T iaignn af\d Campdppi Team Snppô  Tfac Corporation Stated tfaat 
19 donations it recdved wodd be used for: "Website and Branding"; Network 
20 and Commimication"; "Locd andNationd Advertising and Marteting"; 
21 "Events, venues, spedcen"; "Legd Fees (Legd Campdgn Retdner)"; 
22 "Accounting Fees (FEC Accountant)"; "Exdusive iCOucus Endorsed 
23 COnfldate Yard Signs, Printing - Brochures, Bumper Sticken, Baimen and 
24 Door Hangen"; and "Set-up for iCOucns Campdgn Teams (to knincti effort 
25 for our Endorsed Candidates)." SSee CompL, 15-16. According to ite own 
26 statements, tfae Corporation solicited funds "to support tiu iCaucus Endorsed 
27 Candidate Canipdgn Teams and to support our Organization's efforte 
28 Nationwide."̂  Id. Tfae Corporation states tfaat altiiougfa it "does not manage 
29 or run" any candidate's campdgn, it desigoated a "Campaign Lidson," see 
30 CompL, 42, and establidied a "pardlel campdgn team" for eacfa endoned 
31 candidate. S'eefattp://www.icaucus.orĝ vettiiig-process/step-by-step. The 
32 Coiporation also provides training to "coordinate a Campdgn Team, establisfa 

* The Coipantion*s fiindraising nunriais noted tfiat contributions lO tfie hidependence Caucus **will imt go 
directly to a candidate but will be used to support our Campaign Teams [sic] efifortsybr our endorsed 
candidates." Comphunt at 16 (enq>hasis in origmaO-
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1 various positions and set up tfae Campdgn efforts." Siee Compl, 42. Tfae 
2 Corporation also faosted various evente, including an Activist Trdmng 
3 Senuiur (December 5,2009), and severd Indqiendence Caucus Presentetioiis 
4 m South Carolina, North COrolina, and Vuginia, durmg July and August, 
5 2010, thougfa it is mielear whether theae evente were faeld in conjunction witfa 
6 any furticular conrniittee or candidate. Si?e id, 53-55,64,94. 
7 
8 • Fundrdsiny for a Federd Candidate. The COmplamt included an excerpt from 
9 the Corporation's Facebook page stating "Aug 1 &2 Frank Anderson will be 

10 speaking at a fundrdser fiyr Chuck Devore." Compl. 57-58. Tfae Corporation 
11 issued an invitetion far an August 2,2009 event to "Come and join 
12 Independence Caucus as we launcfa our Cdifomia and Nationd Fundrdsing 

^ 13 for COndidates," featuring Cfauck Devore, a federal candidate, as a "Specid 
Q|| 14 Chiest" and urging attendees to "bring your entfaudasm and your wdlete!" 
1^ 15 Ctfae August 2009 Fundraiser"). Id 

16 
^ 17 • • Otfaer Fundrdsmg. Tfae COmplaint includes severd examples of otfaer evente 
@ 18 faosted by tfae Corporation and faow tfae Corporation rdsed ite funds. For 
^ 19 example, tfae Corporation faosted "A ConstitotiondEvemng in 3D: Dinner, 

20 Drania, ard Debate" witfa a''Meet and Cheet" and "A Principled Debate on 
21 Fiscd Responsibility and Constitutiond Autiiority" featuring, among otfaer 
22 individuals, four federd candidates (three of whom were opponents of eacfa 
23 jother in a Utafa primary election). Publidty for tfae January 2010 Fundraiser 
24 identifies federd candidates Tim Bridgewater, Mike Lee, Cfaerilyn Eagar, and 
25 James Willianu as'tfae 2010 SenatoridCOndidates, vying to be Utah's next 
26 U.S. Senator." See id, 51. The Corporation stated in pre-event publicity that 
'27 it durged $40 per person to faave dinner and attend tfae program, or $15 per 
28 person to attend tfae program witfaout dinner. The publicity furtfaer steted tfaat 
29 ''[a]ll proceeds firom tfais fundrdser will be used by The Indqpendence 
30 Caucus" Ctfae January 2010 Fundraiser"). See CompL, 50-52. The 
31 Complaint also includes exaniples of tfae Corporation's website fimdraising, 
32 sudras: (1) solicitations for donations from ite memben and the generd 
33 public; (2) the sde of merchaudise tfarougjh tfae Independence COucus store to 
34 "hdp us rose funds for politicd canipdgns to dect fiscally resjiondble 
35 candidates into nfifice"; (3) the sde of individuaiizad yard dgns; and (4) die 
36 "Big Stidc Tea Party" efforts, in idiidi individuds pakl tfae Coiixinitian to 
37 send'Individudly personalized Teabag &L«ttBr[s]" to uicumbent memben 
38 of Congress, sucfa as Senator Barbara Boxer (collectively, "tfae Website 
39 Fundraisen̂ . Siee iOnicus Resp., 3,5; CompL, 65-72. The Corporation dso 
40 hosted the 2009 Califiimia Indepadence Caucus Convention, dtfaougjfa it is 
41 undear v̂ hetfaer tfae Corporation rdsed funds at that event See id, 59. 
42« 
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1 B. Analysis 

2 Although tfae complaint dleges tfaat tfae PAC conducted a wide range of 

' 3 unreported campdgn activity, tfae iCOucus Response explauis tfaat it was tfae identicdly 

4 named Corporation, and not tfae PAC, tfaat conducted most of tfaese activities. Tfae 

5 Commisdon's andysis considen tfae posdble violations oftfae Act by tfae Corporation 

6 and the PAC in light of this response. 
9> 
^ 7 1. h-K}P^ rnnH7>̂ îtinî ^ 

^ 8 The Act profaibite any contrihution to a federd candidate made witfa corporate 
Nl 
^ 9 fimds. See 2 U.S.C. § 441b. The Act and Cominission regulations define the term 
CD 
lifi 10 ''contribution" to include any gifi ofmoney or "anything ofvdue" fbr tfae piupose of 

11 influencing a federd election. See 2 U.S.C. § 431(8XA); 11 C.F.R § 100.52(a). The 

12 tem "anytiiing ofvdue" mcludes dl in-kud contributions. 11 C.F.R. § 100.52(d)(1). 

13 The Corporation's Facebook page, in the "News" section, notes tfaat, "Aug 1&2 -

14 Frank Anderson will be speaking at a fundraiser fbr Cfauck DeVore in Bdboa and COste 

15 Mesa Cdifomia. Also speaking are Cfaudc DeVore, Mason Weaver, and Bob Basso, tfae 

16 intemet sensation wfao plays Tfaomas Paine sfaaring common sense witfa modem 

17 Americans." CompL, 58. This posting appean to reference tfae event billed by tfae 

18 corporation as am "Indqiandence Caucus RaUy and Fundrdsirig Event" See CompL, 57. 

19 ffso, tfais event, according to iriformation provided by tfae complaiiunt, was titled''Con̂  

20 and join Independence Caucus as we laundi our California and Nationd Fundraising for 

21 Candidates." See CompL, 57. Tfae event description steted, "Listen to... Cfaudc Devore -

22 CA Assemblyman and 2010 Senatorid Candidate," and "Bring your entfausiasm and your 

23 wallete!" See CompL, 57. 
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1 The iCOucus Response stetes that "if any donations faave ever been solicited for or 

2 made to any fsderd candidate at any event hosted by the Independence Caucus non-profit 

3 corporation, those donations were solidted by the candidates tfaemselves and made by ' 

4 individud attendees who donated directiy to tfae Candidate." 

5 Tfaus, iftfacAiigust 2009 Fundrdser was a fundrdsing event faosted by tfae 

6 Corporation, at wfaicfa Chuck Devore, a federd candidate, or an agent ofthe Corporation 

7 solicited fimds for his campdgn, or if tfae candidate engaged in express advocacy on m 

sar 8 befadf of fais own election or tfae defeat of fais oppanent, tfaen any unreirabursed coste fiir 
Nl 

9 tfae event couM constitute on in-kind contribution by Ifae Corporation. 

10 Accordingly, the Conunisdon finds reason to believe tfaat The Independence 

11 Caucus, a Utah non-profit corporation, violated 2 U.S.C. § 441b(a) by mddng prohibited 

12 corporate in-kind contributions. 

13 2. niyJaimers 

14 Tfae Act requires discldmen on certain public commimications. See 

15 2 U.S.C. § 441d; 11 C.F.R. § 110.11. Tfae defimtion of "public conununication" mcludes 

16 "outdoor advertidng fadlit[ies]." 11 C.F.R. § 100.26. Under 11 C.F.R § 110.11(a)(1), 

17 disclairnen are required on dl mass emails sent by politicd comimttees aid Intern̂  

18 websites of politicd committees avdlable to tfae generd public. 

19 The complainant alleges that tiie PAC violated tiie Act by fidling to inchde 

20 proper disclaimcn on iiufividudized yard dgns it produced and sold to tfae generd 

21 public. Tfae iCaucus Response asserts tfaat die Corporation, ltot tfae PAC, conducted tfae 

22 sde of tfae yard dgns acting as a vendor wfaen it sold tfae signs for profit 



MUR 6375 (The Independenoe Caucus) 
Factud and Legal Andysis 
Page 8 of 9 

1 As tfae Corporation appean to be a vendor in tfais context, tfae resdting public 

2 commumcation cannot be sdd to faave been made "by" the Coiporation. Tfaerefore, any 

3 sign lacking a required disclaimer wodd faave resulted in a violation by the purchaser, 

4 not by the Corporation. Accordmgly, tfae Commission finds no reason to believe tfaat Tfae 

5 Independence (Oucus, a Utafa non-profit corporation, violated 2 U.S.C. § 441d by not 

6 uicluding disdaimen on tfae mdividudized yard dgns it sold for profit 

IN 7 3. Posdble Politicd Committee Status of the Corporation 

^ 8 Politicd comnuttees must register with tfae CQiiinusdoii,periodicdly disclose 
Nl 
^ 9 tfaeir recdpte and disbursementŝ  aid are subject to linute on tfae conttibiitionstfaê  

§ 10 2 U.S.C. S§ 433(a), 434(a) and 441a(a). Tfae Act defines a "politicd committee" as any 
Nl 

11 committee, club, association, or otfaer group of persons tfaat receives "contributions" or 

12 nukes "expenditiues" for the purpose of influencing a federd election which aggregate in 

13 excess of $1,000 during a cdendar year. 2 US.C. § 431(4XA). An organization will not 

14 be conddered a "politicd comniittee" imless ite major purpose is "Federd campdgn 

15 activity (i. e., the rtomination or election of a Federd candidate)." Politicd (Ommittee 

16 Stetus: Supplementd Explanation and Justification, 72 Fed. Reg. 5595,5597 (Feb. 7, 

17 2007). See Bucldey v. Valeo, 424 U.S. 1,79 (1976); FEC v. Massachusetts Citizens for 

18 IJfi,.Inc. (MCFL), 479 U.S. 238,262 (1986). The tem "contribution" is defined to 

19 include "any gift, subscription, loan, advance, or depodt of money or anytfaing of vdue 

20 madeby any person for the puipose of influencing any dection for Federd C)fifice." 2 

21 U.S.C. § 43 l(8)(A)(i). The Act defines tiie tem "expenditure" as, inter alia, "any 

22 purchase, payment, disUibution, loan, advance, depodt, or gift of nmney or anytfaing of 
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1 vdue, made by any person for tfae puipose of influencmg any election far Federd ofiice." 

2 2U.S.C.§431(9XAXi). 

3 Hu infonnation presented in tfae COmplaint raises tfae question of v̂ etfaer tfae 

4 corporation satisfies tfae defimtion of "politicd conunittee" because tfae Coiporation may 

5 faave received "contributions" or made "expenditures" for tfae purpose of mfluencmg a 

^ 6 federd election wfaicfa aggregate in excess of $1,000 during a cdendar year, and tfae 

IQQ 7 Corporation's major purpose may be tfae nomination or dection of B Federd candidate. 
(Ni 

m 

Nl 


